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Huitrii i^totrs (Eaxtrt nt Atip^ala 

Foa THE Second Cibcuit 
No. 74-1646 


Pan Amkkican Wobuj Airways, Inc., 
and Tra.vs World Airunes, Inc., 

Petitioners, 

—against— 

Civil Aeronautics Board, 

Respondent. 


ON PETITION FOB REVIEW OK ORDER OK THE CIVIL 
AERONAUTICS BOARD 

BRIEF FOR PETITIONERS 


The Issui* Presented for Review 

1. Whether the Civil .\eronautie8 Board by the adop¬ 
tion of Hegiilation SPR-74 authorizing U.S. supplemental 
air carriers and foreign charier air carriers to perform 
foreign-originating “travel group charters” (“TGCs”) has 
in effect authorized such carriers to sell air transporta¬ 
tion to the general public on an individually ticketed 
basis, which does not constitute the .sale of “charter trips,” 
and has thus exceeded its statutory authority under 
^^101(34) and 401(d)(3) and 403(b) of the Federal Avia- 
ti'iii Act of 1958. 
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Statement of the Case 

A. Nature of the Cota 

retitionorfl are scheduled airlines of the United States. 
They are authorized to engaRe in interstate and foreign 
air transportation on both a scheduled and charter basis. 

Petitioners seek review of an order and regulation 
adopted by the Civil Aeronautics Board (the “Board”) 
permitting U.S. supplemental and foreign charter carriers 
to |»erform foreign-originating TQt’s in the manner set 
forth in such order and regulation, which differs radically 
from that presently prescribed by Part 372a of the Board’s 
regulations for TOCs generally. 

Authority to operate such foreign-originating TOCs 
amounts to authority to carry individually ticketed pas¬ 
sengers. Since U.S. supplemental and foreign charter car¬ 
riers are licensed to engage only in hotta fide charter op¬ 
erations, the order under review is beyond the Board’s 
power under the Federal Aviation Act (the “Act”). The 
Act requires the Board to jjreserve the distinction between 
charter and individually ticketed services. 

B. The Court* of th* Proeeedingt Below 

By notice date<l September 24, 1973 (SPDR-33) (Tr. 
1-lfi),* the Board called for comment upon its proposal to 
permit the operation of foreign-originating TOCs. 

Following the receipt of comments (Tr. 17-65), the Board 
on March 15, 1974 adopted Regulation SPR-74 (Tr. 66-91) 
authorizing all direct air carriers to operate foreign-orig¬ 
inating travel group or advance booking charters (referred 


• Tr. references are to the pages of the “record" below, an index 
of which has been certihed by the Board to this Court. Unle>i8 
otherwise indicated, emphasis is supplied. 




to by the Board as TQC/ABC) in compliance with the 
applicable rnlcs of the oriffinating countrj’, so long as (1) 
such foreign rules conform to ',372a.60(b) of the Board’s 
regulations, and (2) there is in effect a formal agreement 
Iwtween the originating country and the United Slates with 
respect to the charterworthiness of such operations. 

C. The Statutory Provitiom Involved 

Under the Act U.S. .supplemental air carriers may engage 
only in “supplemental air transportation.” f401{d)(3), 49 
U.S.C. ^1371(d)(3). 

“Supplemental air transportation” is defined as “charter 
trips, including inclusive lour charter trips, in air trans¬ 
portation ... to siijijilement the scheduled .service autho¬ 
rized by certificates of public convenience and necessity 
issued pursuant to Sections 401(d)(1) and (2) of this Act.” 
",101(34), 49 U.S.C. 51301(34). 

As hereinafter demonstrated the foreign-originating 
TOCs which the Board would now authorize are neither 
“charter trips in air transportation,” nor “inclusive lour 
charter trips.” Furthermore, such foreign-originating 
TOCs do not “supplement the scheduled service” of peti¬ 
tioners or other regular route curriers. Instead, the Board 
has here authorized U.S. supjilemental and foreign-charter 
carriers to engage in individually ticketed point-to-point 
competition wnth the scheduled airlines. 

D. Statement of Poet* 

1. The Board'! InlerpreUlion of “Charter Trip*” 

In July 19<)2 Congress enacted Public Law k7-o 28, 7(5 
Stat. 143 amending the Act by empowering the Board to 
grant certificates of public convenience and necessity to 
U.S. .supplemental air carriers. Under the 1962 legislation 
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the Bupplemental air carriers were expressly limited to 
engaging in “charter trips, in air transportation ... to 
supplement the scheduled service” of the regular route 
carriers.” 

Since 1962 the Board has consistently eroded the mean¬ 
ing of the term “charter” as employed by Congress in 
limiting the authority of the U.S. supplemental carriers 
to engage in air transportation. 

In 1964 the Board authorized the concept of “split char¬ 
ters,” EB-408, 29 F.R. 6005, “the process whereby each of 
two unrelated hut (|ualified charter gioups with similar 
destinations charter one half of the same aircraft.”* The 
Board’s action authorizing “split charters” was upheld in 
American Airlines, Inc. v. CAB, 348 F.2d 439 (D.C. Cir. 
1965) (hereinafter American Airlines /]. 

In 1966 the Bou:d empowered the U.S. supplemental car¬ 
riers to conduct “inclusive tour charters,” “a kind of all- 
expense paid tour, with restrictions such as a seven day 
minimum between departure and return, a minimum of 
thr«*e stops, and a rcKjuircnieiit that the four package price 
he noJa^Klian 110 percent of the lowest available fare 
charg(V^ the scheduled air carriers for comparable indi¬ 
vidually ticketed travel.”** 

The Board’s “inclusive tour” authorization with respect 
to domestic air trans|)ortatiou was upheld by the Court of 
Appeals for the District of Columbia Circuit in American 
Airlines, Inc. v. CAB, 36.) F.2d 939 (1966) [hereinafter 
American Airlines II], 

Thereafter this Court held that, with resjjcct to “inclusive 
tours” it* international and foreign air transportation, the 

* Hatum Ainoayt, Ine. v. Ctet/ Aeronautics Board, 483 P,2d 
1284, 1288 (D.C.Cir. 1973). 

** Saturn Aincayt, Ine., supra at 1289. 
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Board liad exceeded ita powers. Pan American World Air- 
ways, Inc. v. CAB, 380 F.2d 770 (1967). 

When the holding of this Court in Pan American was 
subsequently affirmed by an e<jually divided court sub nom. 
World Airways, Inc. v. Pan Ameritan World Airways, Inc., 
391 U.S. 461 (1968), the Board sought and obtained author¬ 
ity to permit the supplementals to conduct “inclusive tour 
charters.” Act of September 26, 1968, Public I..aw 90-514, 
82 Stat. 867. The purpose of the 1968 legislation, which 
merely authorized “inclusive tour charters”, “was to 
‘clarify’ rather than add to the authority of the Board as 
originally granted in the 1962 legislation”, Saturn Airways, 
Inc., supra, at 1291. 

The next step in the erosion process occurred on Septem¬ 
ber 27, 19(2, wh(‘n the Board authorized U.S. supplemental 
and foreign charter carriers, along with the scheduled air¬ 
lines, to conduct so-called “travel group charters” (TOCs), 
“a new type of charter in air transiwrtation . . . somewhat 
revolutionary in concept . . . f relying) upon travel factors 
rather than non-travel affinity to distinguish the charters 
from individually ticketed travel. ...” * 

The Board's TGC regulations were u])held in Saturn 
Airways, Inc., supra, on July 11, 1973. In so ruling, the 
Unitetl States ('ourt of Appeals for the District of Columbia 
stated: 


•Saturn Atru’ayi, Inc., supra at 1286. Still further erosion of 
the meaning of “charter trips ” appears imminent. Bv Notice of 
Proposed Rule Making dated March I.”), 1974 (RPDR-3.5. 39 F R. 
10915), the Board currently has under consideration pmposed 
changes in its TOC regulations which would reduce from 90 to 60 
days prior to scheduled departure the deadline for making reser¬ 
vations, and which would permit the “a.ssignment” of 1591 of such 
reservations to members of the general public at anv time. If such 
changes are effected, they will be applied to foreign-originating 
TOCs as well (Tr. 67, fn. 3a). 
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“An elaboration of the intricacies of the TGC refla¬ 
tions wonld serve little purpose. We have studied them 
carefully and find that they maintain the necessary dis¬ 
tinction between Rroup and individually ticketed travel, 
and that they arc the result of painstaking and rea¬ 
soned analysis by the Board. We are impressed with 
the five ‘substantial and vital’ differences between 
TOCs and conventional travel that have been stressed 
by the Board in its argument l)efore us: (1) The TGC 
traveler ig a party to the charter contract itself, in¬ 
curring liability for the pro rata share of the charter 
cost and running the risk that his cost may increase 
depending upon the load factor ultimately achieved. 
(2) The travel group must l)e formed no less than 
three months prior to the scheduled departure time, or 
the trip must be cancelled. (3) The members of the 
group formed in #2 above must have paid a deposit of 
25 percent of the minimum pro rata charter price be¬ 
fore the time for filing the list of tour members with the 
Board has elapsed, no more than four nor less than 
three months prior to the scheduled departure. This 
deposit is, subject to certain exceptions, nonrefundable. 
Payment of the balance must then be made not later 
than two months before departure. As of then the par- 
ticipan! risks, again subject to certain exceptions, a 
100 percent forfeiture should he desire to change his 
plans. (4) There is a risk of cancellation of the flight 
up to 45 days prior to scheduled departure because of 
defaults by fellow charter participants. (5) All TGC 
participants must go and return as a group, subject to 
predetermined, fixed restrictions as to the length of 
the trip.” 483 F.2d at 1292.* 

•Ah hcrcinaftfr delineated, “differences" (1), (3) and (4), 
italicized above, have been eliminated by the Board in its foreifrii- 
orimnstina TOC regulations. Of the “differences” which impr.-ssed 
the Saturn Court, only (2) and (5) remain in effect. 
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2. The Board'! Foreign-OriginaUiig TCC ReffulaUons 

The Board’H foreign-originating TOC regulations are 
set forth in the Appendix (Tr. 84-91). 

L nder these regulations any passenger may purchase a 
ticket for point-to-point round trip air transportation 
provided only: (1) he heiomos '‘cojilractually hound” to 
pay for his ticket at least ninety (90) days prior to flight 
departure (Tr. 89), and (2) he accepts a minimum stay of 
14 days during the peak traffic season (Tr. 90).* 

The sale of TOCs under these regulations cannot Ik? 
distinguisiied in any significant respe<-f from the sale of 
individually ticketed transportation to members of the 
general i)ublic. The “re<juirements” speedfied in such regu¬ 
lations are clearly not sufficient to provide any practical 
basis for ditfereiitiation between the sale of individually 
ticketed transportation and the sale of charter transjior- 
tation. In fact, these two “rciiuirements” are all that is 
left of all the dilTerences between T0(’s and conventional 
travel which the Cnited States Court of Appeals for the 
District of Columbia Circuit in Saturn Airuays, Inc., 
supra, founrl taken together to be “substantial and vital”. 
Ahsvut from the foreign-originating TOCs are three of 
the five fjietors which that Court held served to differen¬ 
tiate TOCs from imlividually ticketed transportation, I.e., 

“1. The TOC traveler is not re<|uired to be ‘a party 
to the charter contract itself, incurring liability for 
the pro rata share of the charter cost and running 
the risk that his cost may increase depending on the 
load factor ultimately achieved.’ 

“.’I. The meml)ers of the group are not rerjuired to 
have paid a deposit of 25 i»ercent of the jninimum 


•Where the cost of the T(J(N' 
•tay need only be 10 days (Tr. 90) 


ABC is prorated the mininiiun 
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pro rata charter price before the titae for filinff of 
the Hat of tour members has elapsoJ, and any de¬ 
posit which mifrht be made is not required to be non- 
refundable. Payment of any balance is not required 
to be made in any particular time frame. The par¬ 
ticipant does not necessarily risk any forfeiture—let 
alone 100 percent—should he desire to change his 
plans. 

“4. There is no risk of cancellation at all because 
of defaults by fellow charter (lassengers, because the 
tour operator can bear the risk.” 

Tims, the Board now says that three-fifths of the “sub¬ 
stantial and vital’’ TOP restrictions are neither substan¬ 
tial nor vital for a major portion of the air transportation 
markets.* 


1 . 

TTie Civil Aeroiui. ,.ics Board exceeded its statntory 
power in autborixing the supplenienUl and foreign 
charter only carriers to conduct foreignoriginating 
travel group charters. 

A. Poreign4)riginatin§ TGCa are mot '^Charter THpa 
In Air Trmmrportation" 

^V hile the Act contains no s|)ecific definition of “charter” 
and makes no reference to TOCs or foreigpi-originating 
TOCs, the legislative history behind Public Laws 87-528 
and 90-514 evidences a clear Congressional intention to 
maintain the integrity of the traditional charter concept 
so as to preserve the distinction between individually 

• Foreign origin travel aicoonts for the majority of aome inter¬ 
national marketa, luch as that between the United SUtea and South 
America, and is growing at a more rapid rate than U.S. origin 
travel in many others. 
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ticketed travel and to prohibit charters from being solic¬ 
ited, either directly or indirectly, from the general public. 

Foreiifn-originating TO( -s make no pretense of maintain¬ 
ing the integrity of the traditional charter concept in air 
transjiortation. Furtheniiore, foreign-originating TOCs 
are solicited directly from the general public. 

The legislative history of Public Law 87 528 was ex¬ 
plored in depth by this Court in Pan Ameri an World 
Airways, Inc. v. VAli, 38(> F.2d 770 (lfH;7), afd per curiam 
by an e<|ually divide*! court sub nom. IForW Airways, Inc. 
V. Pan American World Airways, Inc., 391 U.S. 461 (1968). 

This hi.story had jireviouKly been reviewed by tlie Fnited 
States Court of Ap|)eals for the District of Columbia 
Circuit in *4»«*ri*«iM Airlines I and II, supra. 

While both Courts agreed “that a prime concern of 
Congress was to maintain the integrity of the charter 
concept—to preserve the distinction between group nn<l 
individually ticket**! travel”,* this Court in Pan American 
ll'orld Airways, Inc., supra, reached a contrary conclusion 
to that of the United States Court of ApiK*als for the 
District of C*)liimbia Circuit in American Airlines II. 

Whereas the District of Columbia Court was of the view 
that the Board’s “inclusive tour charter” regulations main- 
tain«Hl the imjwrtaiit distinction between group and in¬ 
dividually ticketed travel, an<l accordingly upheld the 
Board’s action, this Court reached a i-ontrary conclusion, 
stating: 

“We . . reject the argument that the legislators’ 
concern was with abuses growing out of the Board’s 
prior practice of albiwing supplemental earners to 


• 380 F.2d at 779. 
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perform limited scheduled individually ticketed travel. 
Regardless of the extent to which there may have 
been legislative concern based on this prior experi¬ 
ence, indeed whether or not the expression of concern 
was misguided or wholly unwarranted, it was in fact 
manifested in a congressional declaration ^nding_(ui. 
both the Board and this court, that was clearly in¬ 
tended to forbid the Board to authorize inclusive 
tours.” .180 F.2d at 781. 

The basic diflFerenee in the approach of the two courts 
to the consideration of the legislative history of Public 
I.»a» 87-528, is that this Court found significant in its 
consideration 

fsltatements made by the floor managers that fully 
explain the changes in the bill. These floor managers 
were members of the legislative committees that held 
extensive hearings and were resjjonsible for formulat¬ 
ing the legislation.** 

Harris was the Chairman 
or the House Committee on Interstate and Foreim Com¬ 
merce, Repn-senutive Williams was Chairman of the Sub- 
commitW on Transportation and Aeronautics of which Rep- 
r^nutive (filler was a member, Senator Mcnroney was 
ehaiimM of the Subcommittee on Aviation, Senators Thur- 

3m"f ^1? ***** committee.” 

tPhy the Act Does Not Define “Charter” 

In particular, this Court explored in depth the reason 
why the Act contains tw definition of “charter.” The rea¬ 
son why the Act contains no definition of “charter” is that 
Congress deemed it imiiortant that the Civil Aeronautics 
Board have flexibility to guard against any subterfuges 
that might emerge in order to insure “that charter serve 


r 
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its }>laneloac] service concept and is not employed aa a 
Hubterfuge to perform individually ticketed services.” * 

This Court found significant the following statement 
read by Representative Hai'i'is, identical to one submitted 
later by Representative Collier: 

“The bill, as reported by the conference commit¬ 
tee, contains no <lefinition of charter. The law is well 
established that, in air transportation, charter means 
essentially he lease of the eniir^j^aparity of an air¬ 
craft for a [leriod of time or a partictThK-trip, for the 
transportation of cargo or persons and baggage, on a 
basis which dot's not include solicitation of the gen¬ 
eral public, or any device where individually ticketed 
services would be offered or performed under guise of 
charter. The basic concept being thus clear, it is im¬ 
portant that the Civil Aeronautics Board, by regula¬ 
tion and other appropriate measures, make sure that 
charter serves its planeload service concept and is not 
employed as a subterfuge to perform individually 
ticketed sendees. Manifestly, the nature of such sub¬ 
terfuge may change from time to time, and the regula¬ 
tory agency needs some flexibility to modify its regula¬ 
tions to guard against any new subterfuges that may 
emerge. F'or this reason, the House committee ob- 
jee'ed to any attempt to freeze into the act a definition 
of .’barter service which would prevent the Board from 
ilealing effectively with abuses. Thus the hill, as passed 
bp the House, contained no definition of charter." 380 
F.2d at 780. 


• 108 Cong.Rec. 12.322 (June 20, ‘1062), Statement of Repre¬ 
sentative Harris, Chairman of the House Interstate Conimeree 
Committee. 
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Why Foreign-Originating TGCs Are Not Charters 

The Board’s new foreign-originating TGCs do not in¬ 
volve “the lease of the entire capacity of an aircraft . . , 
on a basis which does not include solicitation of the gen¬ 
eral public.” Instead, under guise of charter, individually 
ticketed services are being sold to the general public. 

The District of Columbia Court in Saturn Airways, Inc., 
supra, did not elaborate as to why it viewed regular TOCs 
as constituting “charter trips” under the Act. Eschewing 
this Court’s reading of the legislative history of the Act 
in Pan Anu rican, .supra, the Ignited States Court of Ap¬ 
peals for the District of Columbia Circuit merely stated 
that “We adhere to the analysis and conclusions of our 
American Airlines II decision,” noting that it was “im¬ 
pressed with the five ‘substantial and vital’ differences 
between TOCs and conventional travel stressed by the 
Board in its argument,” 4ft3 F.2d at 1291 and 1292. 

Under the foreign-originating TOCs, however, three of 
these “substantial and vital” differences are now elimi¬ 
nated. Only two alleged such differences remain, i.e.; 

“(2) The travel group must be fonned no less than 
three months prior to the scheduled departure time, or 
the trip must l)e cancelk-d; 

“(5) All TOC participants must go and return as 
a group, subject to predetermined, fixed restrictions 
as to the length of the trip.” 483 F.2d at 1292. 

But the requirement that a travel group of 40 persons * 
Ih* assembled from the general public 90 days in advance 
of dei)artnre is not “substantial and vital”—it is meaning¬ 
less in distinguishing between the sale of individually - 
ticketed scheduled transportation and charters. Survevs 
available to the Board indicate that over 70% of trans- 
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atlantic pasBcngerH in regular scheduled service plan their 
trips at least four months in advance of departure.* 

Similarly, the re<juirement that the TOC participants 
go and return as a group is no real ditferentiation from 
individually ticketed services. A targe portion of sched¬ 
uled service passengers travel in groups in both directions. 
Group fares for passengers travelling on group-inclusive 
tours have long been in existence as an essential part of 
the scheduled carriers’ services. And the requirement in 
foreign-originating TOCs that the passenger accept a min¬ 
imum stay of 14 days during the peak traflRo season, supra, 
p. 7, does not distinguish such “charters” from individu¬ 
ally ticketed services. The great hulk of transatlantic juis- 
sengers remain abroad for such a jicriod. Indeed, trans¬ 
atlantic sclieduled excursion fares, which account for a 
substantial portion of transatlantic air travel, demand 
sucli a stay. 

Whereas Congress clearly iiitend< d to maintain the integ¬ 
rity of the traditional charter concept, i.e. “the lease of the 
entire capacity of an aircraft ... on a basis which does not 
include solicitation of the general public,” ** the Board in 
its foreign-originating TOC regulations now authorizes 
U..S. supplemental and foreign charter air. carriers to 
.solicit the general public to buy round trip air transporta¬ 
tion on their lines j)rovidod they make their resei-vations 
three months in advance (2.")a, Tr. 89), and accept a mini¬ 
mum stay of 14 days during the peak traffic season (2<)a, 
Tr. 90). 

It is obvious that these two re<|nirements do not main¬ 
tain the integrity of the traditional charter concept in air 

• Sec, f.jf., "Stud.v of CliHrtcr I’Hssengers,” Ismis Harris and 
Associates, Inc., C'.A.B. Owket 212.55, indicating that HVc of Pan 
American's pass'ngcrs liad deoide<l on their specific flights at least 
four months in advance. 

•• 108 Cong. Rec. 12222 (.Ju ie 29, 1962). 





transportatio’i. The Board, in its foroigpi-oripinatinp TOC 
regulations has so far eroded the meaning of charter that 
even the District of Columbia Court—let alone Congress— 
would not rof-ognize it. Plainly here “the indistinct line 
between group (charter) and intlividually ticketed travel 
has been crossed.” Safurn Airways, Inc. v. CivU Aero¬ 
nautics Hoard, 483 F.2d 1284, 1288 (D.C. Cir. 1973). 

B. Fortign-Originating TGC$ d-t not Supplement the 
Scheduled Service of Petition t$ 

Under the Act, the Board may authorize the U.S. sup¬ 
plemental air carriers to operate ‘ charter trips” only when 
such trips “supplement the scheduled service authorized 
by certificates of public convernence and necessity issued 
pursuant to §^401(d)(l) ana (2) of this Act.” W101(34), 
49 U.S.C. §1301(34). 

“[T]he services of supplemental air carriers are intended 
to supplement those cf the scheduled air carriers.” Pan 
American World Airway, Inc. v. Civil Aeronautics Board, 
supra at 772. 

The L.S. Court of .Appeals for the District of Columbia 
Circuit in Saturn A’tways, Inc., supra, expressly recog¬ 
nized that the “cuartcr trips” of the U.S. supplemental air 
carriers niitst “supplement the scheduled service” of the 
.scheduled or trunkline carriers saying: 

“The supplemental air carriers, once known ns ‘non- 
scheduled’ or ‘irregular’ air carriers, are meant to pro¬ 
vide a supplementary service to that of the scheduled 
or trunkline carriers, who offer individually ticketed, 
regularly scheduled seiwice to the general public. Since 
the supplenientals are not subject to the economic 
rigors attendant upon a regularly scheduled, individu¬ 
ally ticketed service, for they essentially fly whei they 
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desire and nearly always carry a full planeload of 
passent'ers, the air fares for comparable routes on 
charter flights can be significantly less than those 
offered by the schedubd air cirriers. ('ongress in 
providing? for certification of the siipplenientals recog- 
nizeil the potential problem of compeiiiion and the 
real possibility that if not rarefuHf/ rontiollrd they 
would suyfdant, rather than nuyidrment, the regularly 
scheduled service." 483 F.2d at 1287, (footnotes 
omittwl). 

The District of Columbia Court further noted that: 

“Individually ticktded, regularly s<heduled service is 
the mainstay of an efficient air transiMjrtation system, 
and a critical necessity in any sojdiisticated economy. 
Congress realized that it must be preser\’ed. Accord- 
ignly, the legislative history and language of the stat 
life itself manifest a congressional intent that although 
the Board slioubl have the i)ower of definition, it should 
never permit ‘individually ticketed service to be offered 
to the general public under the guise of charter.’ Sen. 
Rep. \o. fi88, 87lh Cong., 1st Sess. 1.3 (1961)” 48.3 F.2d 
at 1287-1288, (footnotes omitted). 

The Board’s foreign-originating TOC regulations au¬ 
thorize the r. S. supi>lemental carriers to comiiote directly 
with the scdiciluUsI or trunkline carriers for i)oint-to-point 
round trip air tran.sportation. The only limits to such 
competition is that the passenger buying a ticket of a 
supi)leinental air carrier must accejd a 14 day stay during 
the |)eak traffic season (2fia, Tr. 90) and become “con¬ 
tractually bouiul’’ to pay for his ticket 90 days prior to 
flight departure (2ija, Tr. 89). 

Such an operation does not “supj)lement’’ petitioners’ 
scheduled services. Instead it competes directly with iK*ti- 
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tioners’ scheduled services. Furthermore “since the sup- 
pleinentals are not subject to the economic rigors attendant 
upon a regularly scheduled, individually ticketed service, 
for they essentially fly when they desire and nearly always 
carry a full planeload of passengers,” petitioners “are ad¬ 
mittedly at an economic disadvantage” in such competition. 
Saturn Airways, Inc., supra, at 1287. 

It is manifest that Congress did not envision that the 
Board would sanction such an operation by the supple- 
mentals. Congress directed that the Board assure that 
the service of the supiilementals “be limited to supple¬ 
mental air transportation as defined in [the] Act.” 
^401 (d)(3), 49 U.S.C. ^1371 (d)(3). Congress intended that 
the authority of the snpplementals to engage in air trans- 
• portation be limited to “charter trips, including inclusive 
tour charter trips, in air transportation” and that such 
charter trips were “to supplement the scheduled service” 
of the regular route carriers. §101 (.34), 49 U.S.C. §1.301 (.34). 

The Board’s grant of foreign-originating TOC authority 
to the snpplementals violates the limitations of the Act. 
The Board may not adopt a definition of “charter” or 
“suiiplemental” “that contravenes basic policies laid down 
in the Act. To permit the selling of individual tickets to 
the general public in direct coinjietition with the regularly 
scheduled airlines, regardless of whether such selling is 
done through the medium of a travel agent who has first 
‘chartered’ the plane, does violate basic policies of the 
Act.” Pan Ametirati World Airways, Inc., supra, at 779. 

While the Act’s definition of supplemental air transpor¬ 
tation does not apply to foreign charter carriers, these 
carriers do not have a right under the Act to perform 
foreign-originating TGC charters. Since the Board may 
not legally authorize the U. S. supplemental carriers to 
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perform this transportation, presumably the Board would 
not wish to ])ermit the foreign charter carriers to conduct 
such an operation. 


CONCLUSION 

The Board’s foreign-originating TOC regulations should 
be set aside. 
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